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B. ®. MapTbiHOB!

MPABOBASl CUCTEMA COBPEMEHHOI POCCUMU:
B MOUCKAX LUMBUAN3ALIMOHHOM MAPAAUTMbI

1. ITemecooOpasHo paccMaTPUBATh TPABO KaK opra-
HUYECKYIO, Pa3BUBAIOIIYIOCSI CHUCTEMY, COOTBETCTBY-
IOIIYIO COI[MAJIBbHOM CYIIHOCTH O0IIleCTBA B OIIPeieJIeH-
HBIA MCTOPUYECKUH IIepuok ero passuTtus. IIpu sTom
B KauecTBe HOPMATHUBHOI CUCTEMBbI IIPABO IPECTAET
B BH/Ee CJIOJKHOIO IMOJUCTPYKTYPHOro 00pasoBaHUA,
BKJIIOYAIOII[EI'0 COBOKYIIHOCTH KadeCTBEHHO HEOIHO-
POIHBIX HOPMATUBHBIX MOACUCTEM (OTpacjeil u orpac-
JIeBBIX OOIIIHOCTE; IIoJ0Tpacjael 1 MHCTUTYTOB).

2. B KauecTBe KOMIOHEHTOB IIPABOBOM CHCTEMBI
BBICTYHAIOT: &) MOBUTUBHOE IIPABO KAK COBOKYIIHOCTDH
HOPM, U3JTaHHBIX, TaDAHTUPOBAHHBIX 1 CAHKIIMOHUPO-
BaHHBIX TOCYAapCcTBOM; 0) IpaBooOpa3doBaHue KaK IIpo-
mecc (popMUPOBAHUA MCTOUHUKOB IIpaBa; B) peaaunsa-
IUs IpaBa Kak IPOIecC OCYIIEeCTBJIEHUA HOPM IIpaBa;
I') IPaBOOTHOIIIEHUA KaK ocobasi IpaBoBasd CBA3b yda-
CTHHUKOB OOIIECTBEHHBIX OTHOIIEHUI; JI) IIPaBOCO-
3HAHWE KaK COBOKYITHOCTH IPEACTaBJEHUN W UyBCTB,
BBIPAKAIOIUX OTHOIIEHUE Jifogeil K mpaBy. Cuerudpu-
YECKUM 9JIEMEHTOM IIPABOBOM CUCTEMbI ABJIAETCS Ipa-
BOBasA MOJINTUKA, OIIPEIesIAI0Nas MeCTO U POJb Iocy-
JapcTBa B IIpoljeccax IIpaBooOpasoBaHUsA U IpaBopea-
JIU3AIUH.

3. TpagunuoHHO paccMaTpuBaeMas B KadecTBe
Ipu3HaKa POMaHO-TEPMAaHCKOM IPaBOBOM ceMbu AUD-
(depeHnmanua IpaBa Ha MyOJUYHOE M YACTHOE HEIo-
CPeJCTBEHHO He CBA3aHA C eT'0 OTPACJIEBBIM JIeJIeHUEM.
JesieHnI0 Ha YacTHOe U IIyOGJIMYHOE IOABEpramTcA He
oTpacau mpaBa KaK IeJIOCTHbIe HOpMaTUBHBIE OOIITHO-
CTHU, a IpaBOBbIe HOPMEI. IIpu 9TOM B KasK A0 U3 oTpac-
Jefl MPUCYTCTBYIOT KaK HOPMBI IyO0JMUYHOIO IIpaBa,
Tak ¥ HOPMBI YACTHOTO IIpaBa; HET HU OJHOI OoTpac/iu
mpaBa, coJiepsKaleil HOpMbI TOJIBKO OJHOTO 13 Ha3BaH-
HBIX BUJOB. B CBS3U ¢ BLICKA3aHHOII TOUKOM 3peHUS
IeJieHUe MpaBa Ha NyOJWYHOE M YacTHOE He MOKeT
OBITH OCYII[ECTBJIEHO IIO IIPEIMETY IIPABOBOT'O PEryJin-
poBaHUsA, TaK KaK J00asa chepa JKU3HU 00II[eCTBa, POJ
WJIN BUJ TOJBEPTrHYTHIX IPABOBOMY PEryJInpPOBAHUIO
00II[eCTBEHHBIX OTHOIIIEHU, UMeeT U MyOJIUYHbIe, U
YyacTHbIEe acIeKTbl. YUTO Ke KacaeTcsi MeTOJOB pery-
JUPOBAaHUSA, TO UX MOXKHO Pa3feUTh Ha IyOJIUUHO-
paBOBbIe (MMIIEPATUBHBIE METOIbI BJIACTHBIX YKasa-
HUIT ¥ 3aIIPETOB) U YaCTHO-IIPABOBLIE (AMCIO3UTHUBHEIE
MeTOABI CYO'beKTUBHOTO BOJIETIOJIATAHMA).

4. IlpusuHaHue camoro ¢akTa auddepeHITuATIIN
mpaBa Ha TyO0JWMYHOE W YACTHOE O3HAUYaeT, YTO B eIu-

! Mouenr xadenpsl Teopuwm rocyzapcrsa u npasa CaHkT-
ITlerep6yprckoro yuuBepcurera MBIl Poccuu, mokTop iopuau-
YEeCKUX HAYK.

HOU IIPABOBOM CHUCTEME COCYIIECTBYIOT U OIPEesIeH-
HBEIM 00pa30oM B3aMMOJAEHCTBYIOT ABE OTHOCUTEIHLHO
CaMOCTOSITeIbHBIE PEryJIATUBHO-OXPAHUTEIbHBIE IO/~
CHCTEMBI, OCHOBaHHBIE Ha PA3JIMYHBIX YPOBHSAX HOP-
matuBHOCTUA. IIpuMeHUTEbHO K IIPaBOBOM cucTeme
coBpemMenHOl Poccuu B paMKax IIOACUCTEMBI IIyOIMU-
HOTO IIpaBa CJIeAYeT BBIJAEJATH TPU YPOBHA HOpMa-
THUBHOCTH: 00IledelepaJbHYI0, PETUOHATBHYIO (CYOH-
eKTOB), MYHHUIIMIAJbHYI0. B paMKaxXx IOJCHCTEMBbI
YaCTHOTO IIPaBa BHIAEJAIOTCA NHIUBUAYAIbLHAA U KOP-
nmopaTUBHASA HOPMATUBHOCTH.

B ocHOBy cooTHOIIeHUs pPa3HOYPOBHEBHIX HOPM
yOJIMYHOTO IpaBa AOJKEH OBITH MOJIOMKEH IIPUHIIUI
HepapxXnuyHOCTU, O3HAYAIOINNHA HEeIIPOTHBOPEYUBOCTH
HUKECTOAIMX HOPM BbIIIecToAmuM. Ilpu sTom He-
IIPOTUBOPEUYNBOCTh HE O03HAYUAET COHMOAUYMHEHHOCTB.
Huddepennuanyua pasHOYPOBHEBBIX HOPMATUBHBIX
CHCTEM OCYIIIECTBJISAETCS B COOTBETCTBUM C pasrpa-
HUYEeHNEeM IpeIMeTOB BeJeHUs, CyObeKTOB, 00jama-
OIUX ONpeJeJeHHBIMUA IYOJANYHO-BJIACTHBIMU II0JI-
HOMOYHUAMH.

B yacTHOM mpaBe MHAMBUAYAJIbHAA U KOPIIOPATUB-
Hadg HOPMATUBHOCTb COOTHOCATCA KaK PaBHO3HAUHBIE.
B xauecTBe HOpMATUBHBIX UCTOUYHNKOB YaCTHO-IIPABO-
BOT'0 PEryJIUPOBAaHUS MOTYT BBICTYIIATh KAK HOPMATUB-
HbIe YaCTHO-IIPABOBBIE AOTOBOPHLI, TAK U HOPMATUBHEIE
YaCTHO-IIPAaBOBBIE aKTHI.

5. Pasgrpannuenne MaTepUAJIHLHOTO U IPOIIECCYATH-
HOTO IIpaBa cJenyeT IPOBOAUTH IO MIPUHITUIY pasrpa-
HU4YeHUS (OpMaJIbHOTO U PYHKIIMOHATIHLHOTO aCIIEKTOB
MOHMMAaHUA mpaBa. MaTepuanbHOE IIPABO ABJISAETCSA
dopMaIbHO-IOPUAUYECKUM HCTOYHUKOM IIpaBa, €ro
MaTepraJbHBIM HOCHUTEJIeM. B cBOIO ouepeanb mporiec-
cyaJbHOE IIPABO SABJAETCA BBIPAKEHUEM «DeaJbHOTO,
JKVBOTO» IIPaBa, IIPEeJCTaBIAIONIEr0 cO00H IIPaBOOTHO-
IIeHUs, B PaMKaxX KOTOPBIX IOJYYaioT CBOE IMPaKTHU-
YyecKoe BOILIOIIeHNe (PYHKIINM IpaBa KaK HOPMAaTUB-
HO¥ CUCTEMBI.

Taxum 06pa3oM, MaTepraJbHOE U IPOIeCCYATIBHOE
IpaBo MPeACTaBIAET CO00M ITpaBOBLIe OJIOKU, BBIAEJIS-
eMble NCKJIIOUYNUTEIHHO B JIOTHYECKOI (abcTparupoBaH-
HO¥ OT IPABOBOM AEWCTBUTEIHLHOCTH) CUCTEME IIpaBa.
Hanuble 6JIOKM BKJIIOYAIOT IIPAaBOBbIE HOPMBI, PasJjiu-
YyaeMble II0 CBOEMY (DYHKIIMOHATBHOMY IIpeJHA3HAUe-
HUIO — 3aKPeJIsaTh IpaBa u 00A3aHHOCTHY CYO'HEKTOB 1
obecmeunBaTh UX pPeaIU3aIUI0 B PaMKaX IPaBOOTHO-
meHuii. B TakoM IIOHMMaHUM MaTepuaJbHbIEe U IIPO-
1meccyajabHble HOPMBI IPUCYTCTBYIOT BO BCEX OTPACIAX
IIpaBa HE3aBUCHMO OT UX HAa3BaHUA.
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6. BoyioTh 10 HACTOSAIIETO BpEMEHU OKOHUYATEIHHO
He OIIpeJiesieH0, K KaKOMY THUIIY IIPaBOBBIX ceMeil cie-
IyeT OTHOCUTDH IIPABOBYIO CHCTEMY coBpeMeHHOU Poc-
cuu. Kpax conmasmcTmyecKoil ToCyZapCTBEHHOCTH
06yCIOBUJI IpEKpallleHue CYIeCTBOBAHUSA COIMAJIN-
CTUYECKOU TPABOBOU CeMbH, K KOTOPOH paHee OTHOCHU-
nack mpaBoBas cuctema CCCP. BmecTe ¢ TeM 3TOT hakT
caM 1o cebe He O3HAUaeT aBTOMAaTUUECKOU TpaHchop-
MAaIUy CUCTEMBI COIIMATUCTUYECKOTO IIPaBa B CUCTEMY
poMaHO-TepMaHCcKoro mpaBa. Has Poccuu Ha Hacto-
SIIeM 9Talle ee Pa3BUTUA CBONCTBEHHA IIPABOBAS CHUC-
TeMa IIePeXOJHOTO IIePHOJa, COUETAIoNad XapaKTep-
HBI€ UYEPTHI ¥ IPU3HAKYU KaK POMaHO-TePMAaHCKOI, Tak
U COIIMAIICTUYECKOI IPAaBOBBIX CEMEe.

7. PazBuTue mpaBoBOIi CUCTEMEI COBpeMeHHOI Poc-
CHUU OCYIIECTBJIAETCA IIOJ BO3AEMCTBUEM ABYX Pas3HO-
HaIIpaBJIEHHBIX TeHAEHIIUH: InbepabHON 1 KOHCepBa-

TuBHOI. JIubepanbHasd TEHAEHIIMA OCHOBBIBAeTCA Ha
moCTyJiaTaX 3allafHON JeMOKpAaTHU M B KauecTBe OcC-
HOBHBIX II€HHOCTHBIX IIPHOPUTETOB IIPOBO3TJIAIIIAET
IIPUOPUTET IPaB U CBOOO/ UeJI0BeKa 1 rpaskJIaHUHA IIe-
pexn obIrerocyapCcTBeHHBIMY MHTEpPecaMu, HEIIPUKOC-
HOBEHHOCTh YaCTHON COOCTBEHHOCTH, BEPXOBEHCTBO
MeXKIYHAapPOIHOI'0 MpaBa HaJl HAaI[MOHAJIbLHBIM. B cBOIO
ouepenb KOHCEPBATUBHASA TEHAEHIIUSA UCXOIUT U3 UM-
HepPCKOM TpaaguIluY, OCHOBBIBAIOIIENCA HA IIPUOPUTETE
rocyIapCTBEHHBIX MHTEPECOB 110 OTHOIIIEHUIO K IIpaBaM
U cBOOOJAM OTHAEJLHOUN JUUHOCTH, 4 TaK:Ke BePXOBeH-
CTBe HAI[MOHAJBHOTO 3aKOHOZATEJNLCTBA IO OTHOIIIE-
HUIO K MeXKIYHApPOIHOMY IpaBy. B HacTosIliee BpeMs
NaHHble TeHAEHIIUU IIPUMEePHO PABHO3HAYHEBI II0 CHJIE
CBOETO0 BO3AEHCTBUS, UTO II03BOJISAET OIEHUBATDH COCTO-
sAHMUe MMPaBOBOM cucTeMbl Poccuu Kak COCTOSHUE «He-
YCTOMYMBOTO PABHOBECHUA» .
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