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BRICS IS A CIVILIZATIONAL PHENOMENON IN TERMS OF LAW AND LEGAL DOCTRINE

BRICS is a new interstate association, gradual formation
of which began in 2006, but it has already been showing
high dynamics of expansion.? The economic potential of
the BRICS is comparable to the so-called “Group of Sev-
en” that personifies the leaders of the collective West, and
in some respects exceeds its capabilities. However, signifi-
cance of the BRICS for global processes cannot be assessed
only by indicators reflecting the total economic potential of
the member states. It is important to comprehend the cultur-
al and humanitarian mission of the BRICS, which is clear-
ly reflected in the title of the conference: “BRICS as New
Space for Dialogue of Cultures and Civilizations.” This per-
spective opens up vast vistas for social sciences in terms of
rational development of both the BRICS phenomenon itself
and the processes taking place in the world, including those
within this association, related to its emergence.

The culturalogical and civilizational contexts of
the BRICS are extremely important for formation of the sci-
entific understanding of integration processes and gener-
ation of the appropriate doctrine. Research programs can
be different. Considering the BRICS through the prism of
available doctrinal features of various types of civiliza-
tions® has significant prospects, with values underlying ex-
istence and activities of the BRICS to be focused on. Some
of them have been announced officially. For example, com-
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mitment to the principles of international law and recogni-
tion of the UN’s key role indicates a sign of the traditional-
ist type of civilization to manifest. The tradition of seeing
better times in the past,* the desire to revive the status and
efficiency of international law and international legal in-
stitutions, to restore the old tradition of international legal
communication, the role of principles of equality and justice
as the foundations of international legal order can be con-
sidered as a feature of this type of civilization.

Herewith, the desire of the BRICS participants for ac-
celerated growth can be treated as manifestation of a fea-
tures of the technology-centered civilization. Sustainable
growth as a value (common interest) for the BRICS partici-
pants is a sign of new-type civilizational development based
on convergence of basic values of various civilizations.

Thus, there are prerequisites for the conclusion that,
firstly, the BRICS reflects the processes of forming a new
strategy (type) of civilizational development, which is
based on convergence (but not unification) of values and
cultural codes peculiar to different types of civilizational
development; secondly, the BRICS is not only an interna-
tional-legal innovation, but also, above all, a civilizational
phenomenon, an artifact of a new-type civilization emer-
gence. Recognition and understanding of this circumstance
are the foundation for an appropriate definition of the na-
ture, essence and form of this interstate association, as well
as the strategy for the BRICS subsequent development.

Issues related to the BRICS become subjects of scien-
tific research. They draw attention of not only political sci-
entists, theorists and historians of international relations,
economists and philosophers, but also experts in Interna-
tional Law and other legal themes.

It is worth noting contribution made by the Institute of
Legislation and Comparative Law under the Government
of the Russian Federation (hereinafter referred to as ILCL)
to establishment of the national legal “BRICSology”. In
a large series of scientific papers dedicated to the theory
and practice of legal support for integration development
(EAEU, CIS, SCO, APEC, ASEAN), issues of evolution
and formation of the legal foundations of the BRICS organ-
ization and activities were analyzed. Special attention was
paid to international legal principles of the BRICS activi-
ties, ensuring collaboration among the member states in hu-
manitarian, economic, energy, financial, investment, envi-
ronmental and other areas. Legal aspects of the investment
mode, as well as the mode of scientific and technical col-
laboration are explored.’ Research on the legal dimension
of the BRICS cyberspace gets of particular importance. Sci-
entists from the ILCL and Chinese scientists jointly studied
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basic principles of collaboration in the field of legislative
regulation of the BRICS countries’ Internet space, as well
as measures for ensuring international information securi-
ty and unification of rules related to settlement of problems
arising in the cyberspace of the member states.'

Herewith, the search for new approaches and mod-
els to ensure geopolitical security, balanced development
of the world economy, and preservation of the diversity of
spiritual and legal cultures goes on. Studying issues to be
addressed in the light of the membership to be expanded,
as well as new forms of activity (in particular, transition to
its own system of mutual settlements and increase in sig-
nificance of the BRICS Development Bank) is being up-
dated. The ILCL plans to further develop issues of human-
itarian, economic, scientific and technical collaboration in
the BRICS space, strengthening its international legal po-
sitions.

In Russia and abroad, amount of research on BRICS le-
gal issues is low, most of them are focused on certain pri-
vate issues of the legal agenda of this interstate association.
Under conditions of increasing the BRICS influence on de-
mocratization of international relations and strengthening
the international legal system, developing the BRICS do-
mestic legal doctrine is still in demand.

In the domestic and foreign doctrine, there is no shared
understanding on the issue of the BRICS international legal
status, and main issues of the international legal situation
and forms of activity continue to be discussed. The current
situation can be explained by the fact that Russia’s strate-
gic documents, as well as similar acts of the interstate as-
sociation itself, contain no definition of the international le-
gal nature of the BRICS. Thus, in “The Concept of Partic-
ipation of the Russian Federation” of 2013, it is envisaged
that “the Russian Federation’s long-term goal in the BRICS
is gradual transformation of the association from a dia-
logue forum and a tool for coordinating positions on a lim-
ited range of issues into a full-fledged instrument for stra-
tegic and ongoing interaction on key issues of world poli-
tics and economics.” “The 2023 Foreign Policy Concept”
defines the BRICS as “the interstate association”, within
which interregional integration processes meeting Russia’s
interests are encouraged. “The BRICS Economic Partner-
ship Strategy until 2025 mentions this interstate associa-
tion as grouping.

It is not surprising that in the scientific literature there
is a wide range of definitions claiming to explain the in-
ternational legal nature of the BRICS. There are often at-
tempts to “embed” the scientific search for the BRICS sta-
tus in a number of informal “club-type” interstate associa-
tions usually including the G7, the Arctic Council and some
other similar formats, which cannot be assessed otherwise
than as considerable simplification. This approach results in
erasing essential distinctions between the content of the in-
formal clubs’ activities, as well as their role and position
in the interstate system. This approach is accompanied by
the emphasis on the informal nature of the BRICS, which is
popular in the Western doctrine, identifying it with a vari-
ety of numerous “multilateral summits”. In many domestic
studies of the legal nature of the BRICS, there is an attempt
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to compare it with a kind of international intergovernmen-
tal organization (IIO), which has received international nor-
mative consolidation (draft articles on responsibility of in-
ternational organizations of 2011), the definition of which
is currently recognized in both domestic and foreign inter-
national legal doctrines.?

As can be assumed, this approach is due to the fact that
recognition of an association as an IIO means its recog-
nition as a functional international legal entity, which has
the ability to exercise the most important rights (the right to
enter into international legal relations with other legal enti-
ties, the right to representation, the right to conclude inter-
national treaties, etc.), as well as to be responsible (to com-
ply with the norms of international law, etc.). In other
words, the fact that an interstate association has the interna-
tional legal status of the IIO makes it much easier to predict
legal consequences of its activities in the interstate system.

In fairness, it should be noted that there are very few ad-
herents of this approach. Most often, in the doctrine, state-
ments about identification of the BRICS with the 11O or an
integration association are formulated as a forecast for fu-
ture.’

There is a position based on the provision about theoret-
ical impossibility of the BRICS recognition as an interna-
tional law organization and an international legal entity. It is
proposed to define the association as a quasi-organization*
or para-organization.’ Apart from the details, both these
viewpoints categorically reject recognition of the BRICS
as the IIO and an international legal entity, since the infor-
mal nature of this interstate association of states in certain
parameters (frequency of convening its summits, adoption
of strategic documents, coordination of member states’ ac-
tions) resembles an international intergovernmental organ-
ization, but, due to absence of other key features (absence
of the constituent act in the form of the international treaty;
lack of an organizational structure with appropriate powers;
lack of independent rights and responsibilities), it cannot be
recognized as such one.

It seems that when developing a scientific approach to
determining the international legal nature of the BRICS,
given further expansion, not only formal institutional legal
parameters (the Charter, permanent bodies, legal personal-
ity, etc.), but also international legal elements of establish-
ment of the new truly unique model of interstate collabo-
ration as a result of evolution in conditions of formation of
the multipolar world are needed to be considered. These
include a number of important features that make it possi-
ble to talk about forming the international legal position of
the BRICS and the member states of this association.
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As it was noted, the most important parameter of
the BRICS as an interstate association is the commitment
once again confirmed in the Johannesburg Declaration
IT “BRICS and Africa: Partnership for Joint Accelerated
Growth, Sustainable Development and inclusive Multilat-
eralism” to respect the norms of international law, including
goals and principles enshrined in the Charter of the Unit-
ed Nations, which is its cornerstone. The BRICS member
states recognized the need for preserving the United Na-
tions as the core of the international system, within which
sovereign states interact in interests of maintaining peace
and security, promoting sustainable development, promot-
ing and protecting democracy, human rights and fundamen-
tal freedoms for everyone, as well as promoting collabora-
tion based on the spirit of solidarity, mutual respect, justice
and equality.'

Thus, it can be argued that the BRICS member states
have clearly outlined their position on compliance with in-
ternational law not only in their mutual relations, but also
in framework of the United Nations, and therefore in rela-
tions with other states and international organizations. They
expressed their readiness to continue interacting with oth-
er states, for purposes of maintaining peace and security,
promoting sustainable development, promoting and protect-
ing democracy, human rights and fundamental freedoms for
everyone. Herewith, they will promote collaboration based
on the spirit of solidarity, mutual respect, justice and equal-
ity, without claims to exclusivity or any form of coercion
of other states.?

In this regard, it is important to emphasize that in
the process of evolution, the BRICS has been acquiring fea-
tures of a hybrid-type organizational structure, which in-
cludes annual summits, as well as meetings of representa-
tives of the states at various levels (senior representatives
in charge of national security issues; foreign ministers and
heads of other line ministries and departments governing
the NDB (New Development Bank)). Meetings of working
groups on collaboration in various fields are held. Sherpa
meetings are given an important place in the decision-mak-
ing and collaboration process within the BRICS. During
these meetings, delegates from the five countries prepare
leaders’ meetings, review the progress made over the past
year and the course of joint actions, discuss possible imple-
mentation of previous action plans and identify priorities
and principles for the next annual summit.

Finally, it is impossible to ignore establishment of
the BRICS international civil-society institutions, which
began with the Russian presidency in 2015. Currently, it
is an academic track (the BRICS Academic Forum, which
has turned into the platform for discussions and disputes by
leading scientists of the member states; The Council of Ex-
pert Centres of the BRICS countries, which promotes ex-
pansion of collaboration in the field of research and capac-
ity-building of interaction between the academic commu-
nities of the member states), as well as the BRICS Busi-
ness Council, the BRICS Women’s Business Alliance,
the BRICS Working Group on the Digital Economy, etc.
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Collaboration of the BRICS member states is imple-
mented in various forms of political and legal (including
soft legal regulation) nature. Thus, summits, as a rule, adopt
declarations that not only set tasks for development of in-
teraction among the member states in agreed areas: for ex-
ample, in the Johannesburg Declaration II “BRICS and Af-
rica: Partnership for Joint Accelerated Growth, Sustainable
Development and Inclusive Multilateralism”, this is devel-
opment of partnership (in interests of inclusive multilater-
alism, joint accelerated growth, sustainable development),
formation of the atmosphere of peace and development, in-
creasing the number of humanitarian exchanges, institu-
tional development. In certain provisions of the declaration,
common international legal positions of the member states
on certain topical issues of the international legal agenda
can be formulated (support for the need to resolve the Ira-
nian nuclear issue by peaceful and diplomatic means in ac-
cordance with international law, and recognition of the im-
portance of preserving the Joint Comprehensive Plan of Ac-
tion (JCPOA) and UN Security Council Resolution 2231 in
the interests of the international non-proliferation and en-
suring peace and stability).

Besides, soft regulation instruments include joint state-
ments by representatives of the departments of the mem-
ber states (“Joint Communique of the Ministers of Econ-
omy and Foreign Trade of the BRICS Countries”; “The
BRICS Statement on Strengthening the Multilateral Trad-
ing System and Reforming the WTO”), as well as frame-
work agreements (“Framework Agreement on Partner-
ship of the BRICS Countries in the Digital Economy”) and
the so-called BRICS initiatives (“The BRICS Initiative
on Trade and Investment for Sustainable Development”;
“The BRICS Initiative on Strengthening Collaboration in
the Field of Supply Chains™).*

Along with these forms of the relational nature, le-
gal instruments capable of achieving their goals, based
on the norms and principles of international law, are used
in the BRICS activities. As an example, establishment by
the governments of the five member states (the Federal
Republic of Brazil, the Russian Federation, the Republic
of India, the People’s Republic of China and the Repub-
lic of South Africa), referred to “collectively as the BRICS
countries”, of the New Development Bank (NDB) in For-
taleza (Brazil) on July 15, 2014. In Article 29 “Status” of
the Agreement, in full compliance with the established prac-
tice of forming the IIO, it is determined that the NDB Bank
is a full incorporated entity under international law, and in
the territory of each member state — full legal entity, that
is, it enjoys all the rights of a legal entity. It is envisaged
that membership in the NDB is open to UN members in ac-
cordance with terms and conditions to be determined by an
overwhelming majority of the Bank Management Board.

For the purposes of countering short-term pressure on
the payment balances, providing mutual support and further
strengthening financial stability, in Fortaleza, on July 15,
2014, the Agreement on Establishment of the Pool of Con-
ditional Foreign Exchange Reserves of the BRICS member
states was signed. It provides for that the Pool established
is not an independent incorporated entity under internation-
al law and cannot conclude agreements, act as a plaintiff
4 Kosanesa E. U., Pacmonuuna E. JI., Booickos IO. H. OtieHKa S5KCIIOpTHO-
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and a defendant in court, that is, it does not have the status
of a legal entity. Herewith, according to the Agreement, for
conducting transactions using the liquidity instrument and
the preventive instrument, the Central Banks of the states
participating in the Agreement will conclude the interbank
agreement among themselves, which will define the neces-
sary operational procedures and guidelines. So, for resolv-
ing financial issues, the BRICS member states used interna-

tional treaties, on the basis of which the specialized 110 was
created, as well as the legally binding international agree-
ment was concluded.

Thus, the BRICS legal framework gradually forms, and
expansion of its membership indicates enhancement in its
influence on democratization of international relations as an
independent pole of world politics and increase in credibil-
ity in the interstate system as a whole.





